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Tightening up the law on criminal conspiracy and attempt

Conspiring to commit a crime is a criminal offence. Under the current law, when two
or more persons plot a crime they can be arrested at the planning stage, regardless
of whether the crime is ultimately committed. Attempting to commit a crime is also
an offence, but only if the perpetrator commits an act which is a “more than merely
preparatory” step towards the commission of the offence itself.

In a consultation published today, the Law Commission looks carefully at both these
areas of criminal law and finds them wanting.

Professor Jeremy Horder, the Commissioner leading the project, said:

“The law is littered with problems and the current solutions aren’t adequate.
Take, for example, conspiracy. Conviction is dependent on it being proved that
the perpetrator actually knows that the crime will be committed. This means
that someone who agrees to bring a locked suitcase into this country realising
that it probably contains drugs or guns cannot be convicted of conspiracy
because he is unsure what is in the case. That cannot be right. In addition, it is
currently impossible for a husband and wife (or for civil partners) to be guilty of
conspiracy, however serious the crime, as they are treated as one person
under the law. This ancient privilege for spouses should be abolished. ”

With criminal attempt the uncertain character of the law leaves too much doubt in
cases where common sense suggests that the accused is guilty. For example, in a
recent case where a man entered a boys’ school armed with a rope, tape and a knife,
his conviction for attempted kidnapping was quashed as it was held that his conduct
was not “more than merely preparatory” towards the commission of that offence. The
law’s definition of “preparatory” has become too generous to the accused.

Examples illustrating these and other problems are attached.

Consultation on the Law Commission’s proposals to reform the current law will close
on 31 January 2008.

Notes for Editors

1. The Law Commission is a non-political independent body, set up by Parliament in 1965 to
keep all the law of England and Wales under review, and to recommend reform where it is
needed.

2. For further details on this project visit http://www.lawcom.gov.uk/conspiracy.htm.
3. To respond to the consultation email criminal@lawcommission.qsi.qov.uk.

4. For all press queries please contact:
Correna Callender, Head of Communications 020 7453 1273
or Dan Leighton 020 7453 1235
e-mail: communications@lawcommission.gsi.gov.uk
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Problems with the current law and how the Law Commission’s
proposals would deal with them

Conspiracy

D1, an undercover police officer, agrees with D2 and D3, both drug
dealers, to deliver a large amount of heroin to X. All three will go to X’s
home, where D1 will hand over the drugs to X. D1’s purpose is to smash
the gang that D2 and D3 belong to and bring them and X to justice.

Under the current law, D1, despite his underlying purpose, has committed
an offence of conspiracy to supply controlled drugs. Under our proposals,
it would be a defence to a charge of conspiracy that in agreeing to commit
the offence D was acting reasonably in the circumstances.

V, aged 14, agrees with D, aged 35, that they will have sexual intercourse.
V tells her brother who in turn informs their mother. The mother informs
the police. As a result, the sexual intercourse does not take place.

If V and D were to have sexual intercourse, V could not be convicted of the
offence of sexual activity with a child under 16 because the offence exists
in order to protect young girls such as V. However, D would be guilty of the
offence. This seems right. However, if sexual intercourse does not take
place, neither V nor D can be convicted of conspiracy to commit the
offence. This seems right as far as V is concerned. However, we believe
that it ought to be possible to convict D of conspiracy and our proposals
would ensure that he could be convicted.

Attempt

D plans to rob a post office. He is armed with an imitation firearm and has
with him a threatening note for the cashier. He is arrested as he comes
within a few yards of the entrance to the post office.

Under the current law, although D has committed a firearm offence, he is
not guilty of attempted robbery. Under the Commission’s proposals, he
could be convicted of an offence of criminal preparation to commit robbery.

P overhears D saying that he is trying to starve his baby to death and has
already denied the baby food for three days. P informs the police.

Under the current law, it is unclear whether D can be convicted of
attempted murder because the method of trying to kill the baby consists of
an omission (omitting to feed the baby) rather than a positive act
(administering poison). Our proposals make it clear that D can be
convicted of attempted murder.
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