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ABBREVIATIONS

IN THIS REPORT WE USE THE FOLLOWING ABBREVIATIONS:
ACPO: the Association of Chief Police Officers

the 1889 Act: the Public Bodies Corrupt Practices Act 1889
the 1906 Act: the Prevention of Corruption Act 1906

the 1916 Act: the Prevention of Corruption Act 1916

Archbold: Archbold — Criminal Pleading, Evidence and Practice (1997 ed,
ed P J Richardson)

the CBI: the Confederation of British Industry

the CJA 1987: the Criminal Justice Act 1987

the CJA 1993: the Criminal Justice Act 1993

the CJPOA: the Criminal Justice and Public Order Act 1994
CIPFA: the Chartered Institute of Public Finance and Accountancy
the CPS: the Crown Prosecution Service

the Convention: the European Convention on Human Rights
the DPP: the Director of Public Prosecutions

the DTI: the Department of Trade and Industry

the ECHR: the European Convention on Human Rights

the FLP: the Financial Law Panel

the Home Office consultation paper: The Prevention of Corruption — Consolidation
and Amendment of the Prevention of Corruption Acts 1889-1916: A Government
Statement (June 1997)

ILEX: the Institute of Legal Executives

the MCCOC: the Model Criminal Code Officers Committee established by the
Standing Committee of Attorneys-General of Australia

the MCCOC Report: the final report of the MCCOC, Chapter 3: Theft, Fraud,
Bribery and Related Offences (1995)

the Neill Committee: the Committee on Standards in Public Life, formerly the
Nolan Committee (Chairman: Lord Neill of Bladen QC)



the Nolan Committee: the Committee on Standards in Public Life, now the Neill
Committee (Chairman: the Rt Hon the Lord Nolan)

the Nolan Report: Standards in Public Life, the first report of the Nolan Committee
(1995) Cm 2850

the OECD: the Organisation for Economic Co-operation and Development
PACE: the Police and Criminal Evidence Act 1984

the Redcliffe-Maud Committee: the Prime Minister’s Committee on Local
Government Rules of Conduct (Chairman: the Rt Hon the Lord Redcliffe-Maud
GCB CBE)

the Redcliffe-Maud Report: Conduct in Local Government, the report of the
Redcliffe-Maud Committee (1974) Cmnd 5636

the SFO: the Serious Fraud Office
the SIB: the Securities and Investments Board

the Salmon Commission: the Royal Commission on Standards of Conduct in
Public Life (Chairman: the Rt Hon the Lord Salmon)

the Salmon Report: the report of the Salmon Commission (1976) Cmnd 6524
the Strasbourg Commission: the European Commission of Human Rights
the Strasbourg Court: the European Court of Human Rights

TI (UK): Transparency International (UK)
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THE LAW COMMISSION

Item 11 of the Sixth Programme of Law Reform: Criminal Law

LEGISLATING THE CRIMINAL CODE:
CORRUPTION

To the Right Honourable the Lord Irvine of Lairg, Lord High Chancellor of Great Britain

PART I
INTRODUCTION

THE BACKGROUND TO THIS REPORT

In this report we make recommendations for the reform of the criminal law of
corruption. We carried out this work in response to calls from two prestigious
bodies for a review of this area of the law." We were also very conscious of the
consequences of corruption, which strikes at the root of our commercial life and of
democracy itself. If public servants require to be bribed, or make decisions in
response to bribes, the government is not democratic, and the citizen cannot rely
on a principle which we take for granted, namely that those in positions of power
will take their decisions in accordance with the law. As a recently published Home
Office consultation document says, ‘“corruption is regarded as a more serious
crime than simple dishonesty and the international concern about this kind of
crime and the difficulty of investigating this offence may justify exceptional
measures.”

In the consultation paper on which the recommendations in this report are based,’
we drew attention to four major defects of the present law. First, we explained that
the present law is drawn from a multiplicity of sources, including many overlapping
common law offences’ and at least 11 statutes.” We pointed out that much of the
legislation was a hasty response to a contemporary problem and, in consequence,
was neither comprehensive, clear nor consistent. Therefore, it was not surprising

The Salmon Commission and the Nolan Committee.

The Prevention of Corruption: Consolidation and Amendment of the Prevention of Corruption Acts
1889-1916: A Government Statement (June 1997), para 3.15. See para 1.14 below.

Legislating the Criminal Code: Corruption (1997) Consultation Paper No 145.

These include misconduct in public office (Llewellyn-Jones [1968] 1 QB 429) and specific
bribery offences (see para 2.2 below) such as embracery (bribing of jurors) (Pomfriet v
Brownsal (1600) Cro Eliz 736; 78 ER 968); attempts to bribe a privy councillor (Vaughan
(1769) 4 Burr 2495; 98 ER 308); attempts to bribe a police constable (Richardson 111 Cent
Crim Ct Sess Pap 612); and the taking of a bribe by a coroner not to hold an inquest
(Harrison (1800) 1 East PC 383).

°  Sale of Offices Act 1551; Sale of Offices Act 1809; Public Bodies Corrupt Practices Act
1889; Prevention of Corruption Act 1906; Prevention of Corruption Act 1916; Honours
(Prevention of Abuses) Act 1925; Licensing Act 1964, s 178; Criminal Law Act 1967, s 5;
Local Government Act 1972, s 117(2); Customs and Excise Management Act 1979, s 15;
Representation of the People Act 1983, ss 107, 109 and 111-115.
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that the Salmon Commission recommended the rationalisation of the statute law
on bribery,’® while the Nolan Committee pointed out that since the Government
had accepted, but not implemented, that recommendation, it might be a task
which this Commission could take forward.” In this project we have done so.

Secondly, we pointed out that another problem with the present law is that it is
dependent on a distinction between public and non-public bodies.” The Public
Bodies Corrupt Practices Act 1889 (“the 1889 Act”) is concerned only with
corruption in public bodies, while the more narrowly drafted Prevention of
Corruption Act 1906 (“the 1906 Act”) extends the law of corruption to all agents.
Significantly, the presumption of corruption under section 2 of the Prevention of
Corruption Act 1916 (“the 1916 Act”) is similarly limited, applying only to
persons “in the employment of [Her] Majesty or any Government Department or
a public body”.” The distinction between public and non-public bodies causes
difficulty because of uncertainty as to what constitutes a public body. Many former
public bodies have now been privatised, and it is uncertain which of them, if any,
can still be regarded as public bodies. An important question which we address in
this report is whether this distinction is still justified.

Thirdly, we drew attention to the difficulty in ascertaining to whom the present
legislation applies. For example, it is uncertain whether certain categories of
individuals, such as judges, fall within the definition of an agent. It appears that the
1906 Act, unlike the 1889 Act, does not extend to those who accept bribes before
or after the currency of their agency, or to third party recipients.®

Fourthly, we discussed whether the rebuttable presumption of corruption under
section 2 of the 1916 Act™ is still justified in the light of sections 34 and 35 of the
Criminal Justice and Public Order Act 1994 (“the CJPOA”),* which allow adverse
inferences to be drawn from a defendant’s silence in the course of an investigation
or trial. Conversely, we also considered whether the presumption should be not
only retained but extended, as suggested in the Salmon Report.” Furthermore,
there is a very significant question whether, in the light of the CJPOA, the
presumption is compatible with the European Convention on Human Rights.

Salmon Report, para 87.
Nolan Report, para 2.104.
See Part VI of Consultation Paper No 145, and Part 111 below.

1916 Act, s 2. See also PartV below. Less significantly, the 1906 Act distinguishes between a
person serving under a public body and a person serving under a non-public body: whereas
the former is an “agent” for the purpose of the 1906 Act, the latter is not unless he or she
falls into the definition of “agent” for some other reason, namely that he or she is
“employed by’ or “acting for” the non-public body (1906 Act, s 1).

10

See paras 5.110 and 5.47 respectively.

11

This rebuttable presumption arises where payment is made to an employee of the Crown, a
Government department or a public body by a person holding or seeking to obtain a
contract with the Crown, a Government department or a public body (see para 4.6 below).

Y Paras 4.31 — 4.36 below.
¥ Para 4.15 below.
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All these matters appear to us to call for a review of the law of corruption. We were
fortified in this conclusion not only by the wishes of the Salmon Commission and
the Nolan Committee* but also by encouragement received from many other
sources. In answer to a Parliamentary question asking what action he proposed to
take to reform and consolidate the law of corruption (with particular reference to
bribery of Members of Parliament), the Home Secretary stated on 9 June 1997
that the Government was committed to tackling corruption in all areas of public
and private life, including the bribery of Members of Parliament.” He announced
that he was publishing on that day a statement on reform of the corruption
statutes and that he would consider carefully the results not only of that
consultation exercise but also of that conducted by this Commission in
Consultation Paper No 145, together with any further recommendations which the
Nolan Committee (now the Neill Committee) might make in relation to the
criminal law. He expected to make a further statement on the reform of the law
early in 1998."° These statements confirm our view of the importance of this
project.

We are also mindful of our statutory duty to keep the whole of the law under
review “with a view to its systematic development and reform, including ...
generally the simplification and modernisation of the law”."” During the course of
this project we have kept in mind the long-held aim of this Commission to make
the criminal law more accessible, comprehensible, consistent and certain,” an aim
which we believe would be furthered by the implementation of our

recommendations.

THE SIGNIFICANCE OF THIS PROJECT TO THE OBJECTIVE OF CODIFICATION
OF THE LAW

The Law Commission is charged with the duty to keep the law under review “with
a view to its systematic development and reform, including in particular the
codification of [the] law”.* In 1989 we produced a draft Criminal Code,” but it
was in many respects a statement of the existing law or of fairly recent proposals
for reform which were open to criticism. Accordingly, we subsequently adopted a
policy of reviewing areas of criminal law so that one by one they would be
modernised (where appropriate) before being assembled into a code.” In the
course of our code project we have completed reports on offences against the

14

See nn 6 and 7 above.
' Written Answers, Hansard (HC) 9 June 1997, vol 295, col 346.

16

On 27 October 1997, the Minister of State for the Home Office said, in answer to a written
Parliamentary question, that the Home Secretary was expected to make a further statement
on reform early in 1998: Written Answers, Hansard (HC) 27 October 1997, vol 299, col
739.

" Law Commissions Act 1965, s 3(1).

' Codification of the Criminal Law (1985) Law Com No 143, paras 1.3 — 1.9.

*  Law Commissions Act 1965, s 3(1).

* Criminal Law: A Criminal Code for England and Wales (1989) Law Com No 177.

21

Law Commission Twenty-Seventh Annual Report (1992) Law Com No 210, p 10.
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person and general principles,” involuntary manslaughter,” the year and a day rule
in homicide,” money transfers,” rape within marriage,” computer misuse,”
intoxication,” and hearsay.”

It is important to stress the main reasons for having a modern criminal code. First,
such a code would lead to a substantial saving of both time and money. Secondly,
it would ensure compliance with the European Convention on Human Rights.
Avrticle 7 of that Convention, as applied by the European Court of Human Rights,
requires criminal offences to be defined with reasonable precision. The European
Commission of Human Rights has pointed out that such offences must be
“adequately accessible and formulated with sufficient precision to enable the

73 30

citizen to regulate his conduct”.

Thirdly, since criminal law is arguably the most direct expression of the
relationship between a State and a citizen and is a matter of constitutional
principle, that relationship should be clearly stated in a code laid down by
Parliament. Fourthly, the adoption of a policy of codification provides a framework
for fundamental and continuing review aimed at modernisation of the criminal law.
The existence of a code shows clearly the seriousness with which society regards
the control and punishment of crime: a nation whose basic rules of criminal law
are muddled is sending the wrong messages to criminals and potential criminals.
Finally, a modern criminal code would ensure that the users of the criminal justice
system are provided with accessible and comprehensible criminal law.

PREVIOUS REFORM PROPOSALS

The Redcliffe-Maud Committee reported®™ in 1974 in response to widespread
public disquiet about conduct in local government following several prosecutions
for offences of corruption. Its terms of reference were to examine local
government law and practice and how it might affect the conduct of members and
officers in situations involving a conflict of interest between their public functions
and private interests.”” The Committee made several recommendations for law

22

Legislating the Criminal Code: Offences against the Person and General Principles (1993) Law
Com No 218.

23

Legislating the Criminal Code: Involuntary Manslaughter (1996) Law Com No 237.

24

Legislating the Criminal Code: The Year and a Day Rule in Homicide (1995) Law Com No
230: implemented by the Law Reform (Year and a Day Rule) Act 1996.

Offences of Dishonesty: Money Transfers (1996) Law Com No 243: implemented by the
Theft (Amendment) Act 1996.

25

26

Criminal Law: Rape within Marriage (1992) Law Com No 205: implemented by s 142 of the
Criminal Justice and Public Order Act 1994.

27

Criminal Law: Computer Misuse (1989) Law Com No 186: implemented by the Computer
Misuse Act 1990.

Legislating the Criminal Code: Intoxication and Criminal Liability (1995) Law Com No 229.

28

29

Evidence in Criminal Proceedings: Hearsay and Related Topics (1997) Law Com No 245.
* G v Federal Republic of Germany, 6 March 1989 (1989) 60 DR 256, 262.
*' Under the appointment in 1973 of the then Prime Minister, the Rt Hon Edward Heath MP.

32

Redcliffe-Maud Report, para 2.
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reform. These included the extension of the presumption of corruption under the
1916 Act. The Government of the time welcomed the report® but took little
action with regard to it.*

Following the Poulson™ affair, the Salmon Commission was established in 1974. It
reported two years later. Its terms of reference were to examine standards of
conduct in central and local government in relation to the problems of conflict of
interest and the risk of corruption involving favourable treatment from a public
body, and to recommend further safeguards to ensure the highest standard of
probity in public life. The Commission examined the law of corruption and
recommended that the Prevention of Corruption Acts 1889 to 1916, insofar as
they applied to the public sector, ought to be consolidated and amended.
However, no further action was taken by the Government.*

More recent public corruption scandals led to the First Report of the Committee
on Standards in Public Life in May 1995.% Its terms of reference were to examine
current concerns about standards of conduct of all holders of public office and to
make recommendations to ensure the highest standards of propriety in public
life.* The Report concentrated on three main areas: issues relating to Members of
Parliament; ministers and civil servants; and quangos. In making its
recommendations, the Committee thought it important that the general principles
of public life be restated; namely, selflessness, integrity, objectivity, accountability,
openness, honesty and leadership.* The main recommendation that the
Committee made in regard to the law of corruption was to request that steps be
taken to clarify the law on bribery in relation to the receipt of a bribe by an MP, as
recommended by the Salmon Commission, combined with consolidation of the
statute law on bribery.” These recommendations also led to the Select Committee
on Standards in Public Life, charged with considering the Nolan Report,
recommending a review of the law on bribery in similar terms.

* See, eg, Written Answers, Hansard (HC) 23 May 1974, vol 874, cols 236-237.

34

This may have been because by the time the Redcliffe-Maud Report was being debated,
publication of the Salmon Report was already anticipated: see Hansard (HC) 27 June 1974,
vol 875, cols 1719-1720.

*Poulson, an architect, had used corrupt methods to obtain work, by bribing councillors and

local authorities.

* The report was not discussed in the House of Commons, but was fully debated in the

House of Lords where it received a mixed response: see Hansard (HL) 8 December 1976,
vol 378, cols 585-604 and 611-674.

37

The Committee was appointed by the then Prime Minister, the Rt Hon John Major MP
and reported under the charge of the (then) Chairman, the Rt Hon the Lord Nolan. Since
10 November 1997, the Chairman of the Committee has been Lord Neill of Bladen QC.

38

First Report of the Committee on Standards in Public Life (“the Nolan Report”).

39

Nolan Report, p 14.

40

Nolan Report, para 2.104.



1.14

1.15

1.16

1.17

THE HOME OFFICE CONSULTATION DOCUMENT

The Home Office produced a consultation document on the prevention of
corruption in June 1997.* It contained a number of interesting and useful
statements concerning the Government’s approach. It stated that there may be
some justification in having a single offence of corruption,” and that there was a
case for extending the existing statutes to cover trustees and all situations where a
person has a duty, whether express or implied, to use his or her impartial judgment
on an issue.” It suggested that it was right to consider carefully an extension to the
presumption of corruption.”

In the consultation document it was also suggested that a corruption offence
should be a serious arrestable offence.” It was pointed out that offences under the
1889 and 1906 Act are arrestable under the provisions of section 24 of Police and
Criminal Evidence Act 1984 (“PACE”); and they fall within the definition of a
“serious arrestable offence” only if it can be shown that the offence in question
would lead to substantial financial gain or serious financial loss to any person. That
this consequence might follow is not clear at the beginning of an investigation and
the purpose of the recommendation would be to ensure that corruption offences
were always serious arrestable offences. The Home Office consultation document
raised the question of the jurisdiction of the courts to deal with acts of corruption
which arise outside the jurisdiction.* Finally, it drew attention to the issues that
will have to be addressed with regard to the mental element of a corruption
offence.”

INTERNATIONAL INITIATIVES

As we have seen, there are a number of initiatives taking place at home aimed at
countering corruption, in particular corruption in the public sector. We are aware
also of efforts to counter corruption undertaken in a range of international fora
such as, for example, the European Union, the Council of Europe, the
Organisation for Economic Co-operation and Development (“the OECD?”), the
Commonwealth Law Ministers, the G7, the United Nations, the World Trade
Organisation, the International Monetary Fund® and the Organisation of
American States.

In May 1994, the OECD Ministerial Council adopted a recommendation on
bribery in international business transactions: “that Member countries take
effective measures to deter, prevent and combat the bribery of foreign public

41

The Prevention of Corruption: Consolidation and Amendment of the Prevention of Corruption Acts
1889-1916: A Government Statement (June 1997).

" Ibid, para 3.6.

*Ibid, para 3.10.

“ " lbid, para 3.12.
*lbid, para 3.14.

" Ibid, paras 3.16 — 3.19.
" Ibid, paras 4.1 - 4.9.

48

See, eg, a publication by the International Monetary Fund, published in February 1997,
entitled WhyWbrry About Corruption?
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officials in connection with international business transactions”. On 17 December
1997, an OECD convention was signed,” the purpose of which was “to assure a
functional equivalence among the measures taken by the Parties to sanction

73 50

bribery of foreign public officials”.” Paragraph 1 of Article 1 states:

Each Party shall take such measures as may be necessary to establish
that it is a criminal offence under its law for any person intentionally to
offer, promise or give any undue pecuniary or other advantage,
whether directly or through intermediaries, to a foreign public official,
for that official or for a third party, in order that the official act or
refrain from acting in relation to the performance of official duties, in
order to obtain or retain business or other improper advantage in the
conduct of international business.

In September 1994, the Committee of Ministers of the Council of Europe set up
the Multidisciplinary Group on Corruption (“GMC”) with the purpose of
examining “what measures might be suitable to be included in a programme of
action at international level against corruption”.” A working group of the GMC
dealing with penal law matters has drawn up a draft convention on corruption
which is currently before the relevant committees. As presently drafted, the
convention would require parties to criminalise amongst other things corruption of
domestic public officials, of foreign officials and of officials working in international

organisations and corruption in the business sector.

In June 1995, a convention was signed in the European Union requiring Member
States to criminalise acts of fraud committed by their national officials where they
affect the Communities’ budget. The First Protocol of the convention was adopted
in September 1996. It was directed at criminalising acts of corruption involving
national officials which damage or are likely to damage the Communities’ financial
interests.® Another convention, signed last year, reflected the European Union’s
concern to combat corruption of public officials whether or not that corruption
damaged the Communities’ financial interests.”

In addition to these intergovernmental initiatives, there has been, for example, the
Lima Declaration in 1997, a result of an international conference against
corruption representing the citizens of 93 countries, which called for a concerted

49

Convention on Combating Bribery of Foreign Public Officials in International Business
Transactions.

** Commentaries on the Convention on Combating Bribery of Foreign Public Officials in

International Business Transactions, para 1.

51

Progress Report on the work of the Multidisciplinary Group on Corruption (GMC) for the
attention of the 21st Conference of European Ministers of Justice, Prague, 10-11 June
1997.

52

The Convention on the Protection of the European Communities’ Financial Interests. It
has yet to be ratified. The target date for ratification of the convention and its protocols is
mid-1998.

* The Convention on the Fight Against Corruption Involving Officials of the European

Communities or Officials of Member States of the European Union. It has yet to be
ratified.
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effort by all international organisations, national governments and others to
combat corruption.*

SCOPE OF THE PROJECT

Members of Parliament

We explained in the consultation paper that the Government was taking steps to
clarify the law relating to the bribery of, or the receipt of a bribe by, a Member of
Parliament. In December 1996 the Home Office published a document to achieve
this aim. The document, entitled Clarification of the Law Relating to the Bribery of
Members of Parliament, was addressed to the Select Committee on Standards and
Privileges in the House of Commons and the Committee for Privileges in the
House of Lords. The Committees were invited to consider four broad options™ but
had not reported by the end of the last Parliament. The matter has now been
taken up by the Joint Committee on Parliamentary Privilege.™

We therefore took the view that it would be inappropriate and a waste of our
resources for us to look into the position of members of both Houses of Parliament
at that stage. We also considered that similar considerations apply to Ministers of
the Crown, who are members of either the Commons or the Lords. We believed
that the position of Ministers might well be affected by the Home Office review,
and therefore did not deal with them in the consultation paper. We have assumed,
and continue to assume, that the position of members of either House and of
Ministers will be clarified by the Home Office review, and appropriate steps taken.
For this reason, the draft Bill annexed to this report does not expressly refer to
MPs or Ministers: if our recommendations are accepted, we would expect the draft
Bill to be amended in accordance with the conclusions of the current review, and
express provision made.

Scotland

The remit of the Law Commission of course only covers the law of England and
Wales, and it is that law that we have had under consideration for possible reform,
not that of Scotland as well. The Prevention of Corruption Acts apply in Scotland
as in England and Wales, with only very minor differences. However, there are
major differences between the relevant rules of evidence and procedure in the two
jurisdictions, and the common law is also rather different.

54

It took place during 7-11 September 1997.

* Para 9 sets out the four broad options:

(1) torely solely on Parliamentary privilege to deal with accusations of the bribery of
Members of Parliament;

(2) subject Members of Parliament to the present corruption statutes in full;

(3) distinguish between conduct which should be dealt with by the criminal law and that
which should be left to Parliament itself;

(4) make criminal proceedings subject to the approval of the relevant House of
Parliament.

56

Under the chairmanship of the Rt Hon the Lord Nicholls of Birkenhead.
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False documents

Section 1(1) of the 1906 Act contains three paragraphs. The first two paragraphs
set out the offences of accepting (or obtaining, or agreeing to accept or attempting
to obtain) a bribe and giving (or agreeing to give or offering) a bribe. The third
paragraph of section 1 of the 1906 Act provides:

If any person knowingly gives to any agent, or if any agent knowingly
uses with intent to deceive his principal, any receipt, account or other
document in respect of which the principal is interested, and which
contains any statement which is false or erroneous or defective in any
material particular, and which to his knowledge is intended to mislead
the principal;

he shall be guilty [of an offence].

This offence differs from the offences of bribery contained in the first two
paragraphs in that, despite its presence in a statute concerned with corrupt
practices, the offence created by this paragraph is not in fact one of corruption at
all. This point was established by the Divisional Court in Sage v Eicholz® where
the provision was literally construed. We therefore took the view in the
consultation paper® that this offence, although it appears in the 1906 Act, is not in
fact an offence of corruption at all, but one of fraud; and, having concluded that
fraud, although a common feature of corruption, was not an essential element of
corruption offences, we further concluded that the false documents offence lay
outside the scope of this project. We remain of this view.

THE STRUCTURE OF THE REPORT

In Part Il we consider whether there is a need to reform the present law. We
proceed in Part 111 to consider the desirability of distinguishing, as the present law
does, between public bodies and others in the law of corruption. We then consider
in Part IV whether the reformed law should contain any form of presumption. In
Part V we deal with the formulation of modern offences of corruption. In Part VI
we look at the investigation of corruption, and in Part VII at the territorial
jurisdiction of the new offences and whether there is a need for consent to
prosecutions by the Attorney-General or any other person. Also included in this
part is discussion of various ancillary matters. Part VIII looks at the possibility of
introducing new offences of corruption by means of threats or deception. In Part
IX we set out our recommendations in full. A copy of a draft Bill embodying our

57

[1919] 2 KB 171. The defendant made a fraudulent representation in a claim handed to the
agent of a water board, so that the defendant could obtain a rebate on his water rates. The
agent was not aware that the claim was false, so there was no corruption of the agent.
However, the defendant’s actions fell squarely within the wording of the third paragraph. He
knowingly gave the agent a document in which the agent’s principal was interested. That
document contained a false statement and was intended to mislead the principal. All the
necessary ingredients for liability were therefore present. The Divisional Court considered
that the word “corruptly” was deliberately absent from the third paragraph and that the
word “knowingly”, with which it is replaced, imports no element of corruption. In short, the
approach in Sage was that if Parliament had wanted to confine the offence to the corruption
of agents or those who corrupt them, the word “corruptly” would have appeared therein as
it does in the earlier paragraphs.

* See paras 10.20 - 10.22.
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recommendations is set out in Appendix A, with an index. Appendix B contains
various statutory provisions and Appendix C is a list of all those who commented
on the consultation paper.

We received a large number of very helpful responses to the consultation paper
and we are grateful to those who took the time and trouble to respond. We must
also record our gratitude for the help that we have received from the Committee
on Standards in Public Life which has been of great value to us; and we are
pleased that Lord Nolan, former chairman of that committee, felt able recently to
make the following comment to the House of Lords Select Committee on the
Public Service:

We have called for the corruption statutes to be brought up to date and
clarified, and the Law Commission, with our support, has produced an
excellent consultation paper on this.”

We must also express our gratitude to Professor Sir John Smith CBE, QC, LLD,
FBA, Emeritus Professor of Law at the University of Nottingham, who gave us
much assistance with this project.

* These comments were made by Lord Nolan, in his capacity as Chairman of the Committee

on Standards in Public Life, to the Select Committee on 28 October 1997.
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2.1

2.2

PART Il
THE PRESENT LAW AND THE NEED FOR
CHANGE

In the consultation paper, we considered whether there was a need for a change in
the present law." As we have already said, many of the statutory offences were
introduced as impulsive reactions to particular problems and scandals® and,
therefore, not surprisingly, this has led to an uncertain and inconsistent law. In this
part we will briefly describe the present law. We shall then summarise the
difficulties with the present law which we highlighted in the consultation paper,
difficulties which we believe justify the view we took provisionally that the law of
corruption is in an unsatisfactory condition and that the common law and
statutory offences of corruption should be re-stated in a modern statute.’ We will
then consider the responses that we received on consultation before stating our
conclusion.

THE PRESENT LAW

The common law offence of bribery

Bribery at common law has evolved over time, and opinions differ as to whether it
is to be regarded as a general offence (applying to a range of different offices or
functions) or whether the common law is comprised of a number of offences of
bribery (distinguished by the office or function to which a particular offence
applies).* Russell on Crime, however, provides the following general statement of the
offence:

Bribery is the receiving or offering [of] any undue reward by or to any
person whatsoever, in a public office, in order to influence his
behaviour in office, and incline him to act contrary to the known rules
of honesty and integrity.’

Part IV of the consultation paper.
See para 1.2 above.
Consultation Paper No 145, para 4.18.

“[T]he offence underwent a development over the centuries and is often described in terms
of a number of individual offences rather than a single offence”: D Lanham, “Bribery and
Corruption” in Criminal Law: Essays in Honour of J C Smith (1987) 92, 92-93. Examples of
specific offences, or specific instances of the offence, are bribery of a privy councillor
(Vaughan (1769) 4 Burr 2494; 98 ER 308) and bribery of a coroner (Harrison (1800) 1 East
PC 382). See also Archbold, para 31-129.

°  Russell on Crime (12th ed 1964) p 381.

11



2.3

24

2.5

The most widely cited definition of who is to be regarded as a public officer for the
purposes of common law bribery is taken from the early twentieth century case of
Whitaker,’ in which “a public officer” was defined as

an officer who discharges any duty in the discharge of which the public
are interested, more clearly so if he is paid out of a fund provided by
the public.’

One commentator® has argued that the common law is not confined to public
officers holding some sort of permanent public office but extends also to those who
discharge an ad hoc public duty. In Pitt and Mead,’ for example, bribing electors at
a parliamentary election was held to be a common law offence. In Lancaster and
Worrall’® the same decision was reached in respect of the bribery of local
government electors. Embracery (the bribery of jurors) is a common law offence,
though it is now considered obsolete."

33 12

As for the nature of the bribe, Russell defines a bribe as “any undue reward”.
However, the benefit conferred in a particular case may be so small that it cannot
be considered a reward at all. For example, in the Bodmin Case™ Willes J
mentioned that he had been required to swear that he would not take any gift from
a man who had a plea pending, unless it was “meat or drink, and that of small
value”. Russell describes the mental element of common law bribery in terms of a
briber intending to influence the behaviour of a public officer with a view to that
officer “act[ing] contrary to the known rules of honesty and integrity”;** it appears,
however, from the case law that it is not a necessary feature of the offence that the

briber should intend the bribee to commit a breach of duty.”

° [1914] 3 KB 1283, pp 1296-7. The defendant, a colonel, had accepted money from a firm
of caterers in return for giving the firm the tenancy of the regiment’s canteen. It was argued
that the law of bribery applied to “judicial and ministerial officers” and that the colonel
belonged to neither category. The Court of Appeal disagreed, holding that every public
officer who was not a judicial officer was a ministerial officer.

Ibid, at p 1296, per Lawrence J.
D Lanham, op cit, pp 93-94.

°  (1762) 3 Burr 1335; 97 ER 861.
' (1890) 16 Cox CC 737.

" Owen [1976] 1 WLR 840.

12

See para 2.2 above.
¥ (1869) 1 O’'M & H 121.

14

See para 2.2 above.

15

See, eg, Gurney (1867) 10 Cox CC 550. The defendant was charged with attempting to
bribe a justice of the peace. The jury was told that if the defendant had an intention to
produce any effect at all on the justice’s decision, that was an attempt to corrupt.

12



The statutory offences

2.6 As we noted in Part | above," offences of corruption can be found in a variety of
legislative sources. We have confined our attention, however, to the principal

corruption statutes, namely the Prevention of Corruption Acts 1889 to 1916.

The 1889 Act

2.7 The 1889 Act was introduced following revelations of malpractice made before a
Royal Commission appointed to inquire into the affairs of the Metropolitan Board
of Works, the body exercising the powers of local government in London at that
time."” Section 1 of the Act, closely following the Commission’s recommendation,*

provides:

2.8 As originally enacted, the 1889 Act was concerned only with local public bodies in
the United Kingdom. Section 7 provides, in part, that the expression “public

€]

(2

Every person who shall by himself or by or in conjunction with any
other person, corruptly solicit or receive, or agree to receive, for
himself, or for any other person, any gift, loan, fee, reward, or
advantage whatever as an inducement to, or reward for, or otherwise
on account of any member, officer, or servant of a public body as in
this Act defined, doing or forbearing to do anything in respect of any
matter or transaction whatsoever, actual or proposed, in which the
said public body is concerned, shall be guilty of an offence.

Every person who shall by himself or by or in conjunction with any
other person corruptly give, promise, or offer any gift, loan, fee,
reward, or advantage whatsoever to any person, whether for the
benefit of that person or of another person, as an inducement to or
reward for or otherwise on account of any member, officer, or servant
of any public body as in this Act defined, doing or forbearing to do
anything in respect of any matter or transaction whatsoever, actual or
proposed, in which such public body as aforesaid is concerned, shall
be guilty of an offence.

body” means

Section 4(2) of the 1916 Act extended the definition of “public body” to include
“local and public authorities of all descriptions”. A further extension is provided
for under the Local Government and Housing Act 1989, so that it would include

16

17

18

any council of a county or county of a city or town, any council of a
municipal borough, also any board, commissioners, select vestry, or
other body which has power to act under and for the purposes of any
Act relating to local government, or the public health, or to poor law or
otherwise to administer money raised by rates in pursuance of any
public general Act, but does not include any public body as above
defined existing elsewhere than in the United Kingdom.

See para 1.2 above.

P Fennell and P A Thomas, “Corruption in England and Wales: An Historical Analysis”
(1983) 11 Int J Soc L 167, 172.

Salmon Report, para 44.

13



companies which, in accordance with Part V of that Act, are “under the control of

one or more local authorities”.” This provision is not, however, in force.

2.9 The bribe must take the form of “a gift, loan, fee, reward, or advantage”. The
expression “advantage” includes

any office or dignity, and any forbearance to demand any money or
money’s worth or valuable thing, and includes any aid, vote, consent,
or influence, or pretended aid, vote, consent, or influence, and also
includes any promise or procurement of or agreement or endeavour to
procure, or the holding out of any expectation of any gift, loan, fee,
reward, or advantage, as before defined.”

2.10 The advantage must be given or received as an inducement to, or a reward for, or
otherwise on account of, any member, officer or servant of a public body doing or
forbearing to do something in respect of any matter or transaction in which the
body is concerned.

The 1906 Act

2.11 In 1898 a report was published by the Secret Commissions Committee of the
London Chamber of Commerce calling for the criminal law of corruption to be
extended into the private sector.” Following a number of unsuccessful attempts at
legislation,”” the 1906 Act was passed. The 1906 Act applies to all “agents”,
whether in the public or the private sector. Section 1(1) provides in part:

If any agent corruptly accepts or obtains, or agrees to accept or
attempts to obtain, from any person, for himself or for any other
person, any gift or consideration as an inducement or reward for doing
or forbearing to do, or for having after the passing of this Act done or
forborne to do, any act in relation to his principal’s affairs or business,
or for showing or forbearing to show favour or disfavour to any person
in relation to his principal’s affairs or business; or

If any person corruptly gives or agrees to give or offers any gift or
consideration to any agent as an inducement or reward for doing or
forbearing to do, or for having after the passing of this Act done or
forborne to do, any act in relation to his principal’s affairs or business,
or for showing or forbearing to show favour or disfavour to any person
in relation to his principal’s affairs or business

... he shall be guilty [of an offence].

9323

2.12 “Agent” is defined as including “any person employed by or acting for another
and a person serving under the Crown® or any local or public authority.” The

19

Local Government and Housing Act 1989, Sched 11, para 3.
1889 Act, s 7.

P Fennell and P A Thomas, op cit, p 174.

2 salmon Report, para 45.
#1906 Act, s 1(2).

#1906 Act, s 1(3).

14



2.13

2.14

2.15

term “serving under the Crown” does not require employment by the Crown. In
Barrett® the Court of Appeal held that, for the purposes of the Act, a
superintendent registrar of births, deaths and marriages was serving under the
Crown, although he was not appointed, paid or liable to dismissal by it.

Whereas the 1889 Act describes a bribe as a “gift, loan, fee, reward or advantage”,
the 1906 Act uses the expression “gift or consideration”;”’ and “consideration” is
defined as including “valuable consideration of any kind”.” As under the 1889 Act,
the putative bribe must be given or received as a reward or inducement; but,
whereas under the 1889 Act it must be connected to a particular “matter or
transaction”, under the 1906 Act it may be a general “sweetener” designed to

secure generally more favourable treatment.

An ingredient common to the offences under both the 1889 and the 1906 Acts is
that the putative bribe should be given or received corruptly.” The term is not
defined in the legislation and has, as a result, been construed through case law.*

The 1916 Act

The 1916 Act was prompted by wartime scandals involving contracts with the War
Office,” and was passed rapidly through Parliament as an emergency measure.
Aside from increasing the maximum sentence for bribery in relation to contracts
with the Government or public bodies,” and broadening the definition of “public
body”,* it also introduced the presumption of corruption. Section 2 of the 1916
Act provides:

Where in any proceedings against a person for an offence under the
Prevention of Corruption Act 1906, or the Public Bodies Corrupt
Practices Act 1889, it is proved that any money, gift, or other
consideration has been paid or given to or received by a person in the
employment of [Her] Majesty or any Government Department or a
public body by or from a person, or agent of a person, holding or
seeking to obtain a contract from [Her] Majesty or any Government

#1906 Act, s 1(3), as amended by 1916 Act, ss 4(2), (3).
* [1976] 1WLR 946.

#1906 Act, s 1(1).

#1906 Act, s 1(2).

29

A third offence created by the 1906 Act, s 1(1), is the offence of using a false document
with the intent to mislead a principal. This offence does not require the agent to have acted
corruptly (Sage v Eicholz [1919] 2 KB 171). See paras 1.24 — 1.25 above.

* See paras 2.29 - 2.30 below.

31

P Fennell and P A Thomas, op cit, pp 174 and 185-186. Particularly influential were the
comments made by Low J, who presided over two of the War Office cases (Asseling, The
Times 10 September 1916, and Montague, The Times 18 September 1916). See also the
Salmon Report, para 46.

32

The maximum penalty at the time was 2 years’ hard labour, and the effect of the 1916 Act
was to increase it to 7 years in cases to which the 1916 Act applied. The disparity in
sentencing between the 1889 and 1906 Acts was removed by s 47 of the Criminal Justice
Act 1988.

33

See para 2.17 below.
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2.17

2.18

2.19

Department or public body, the money, gift, or consideration shall be
deemed to have been paid or given and received corruptly as such
inducement or reward as is mentioned in such Act unless the contrary
is proved.

The presumption shifts the burden of proof, so that it is for the defence to prove
(on the balance of probabilities)* that a given payment was not corrupt. It applies
only to payments made to employees of public bodies, and only to cases involving
contracts.

PROBLEMSWITH T THE PRESENT LAW

“Public bodies™

As we have seen, the present law distinguishes between “public bodies” and others.
Initially the law applied only to public bodies;* it was then extended to the private
sector® (although that extension was not reflected in the application of the
presumption of corruption® which was again confined to public bodies). The
rationale for this distinction appears to be the assumption that higher standards of
conduct are required in the public sector than in the private sector. We
commented in the consultation paper that this justification would be more
convincing if the distinction were on the basis of rules requiring higher standards
in the public sector,” but it is not. It has no direct bearing on the question of
which conduct is corrupt but only affects the ease of proving corruption.

The presumption

The presumption of corruption applies only to employees of public bodies, and
only where they receive a benefit from a person holding or seeking a contract with
such a body. There are substantial difficulties in practice in defining “public body”
which have been compounded by the recent trend towards privatising public
bodies and contracting out of work by public bodies to the private sector.

Furthermore, two important developments have occurred since the enactment of
the 1916 Act which together call into question the need for and legality of the
presumption: first, the enactment of the CJPOA and, in particular, sections 34 and
35 which allow inferences to be drawn from the silence of a defendant in interview,
on being charged or at trial; second, the fact that the United Kingdom is a
signatory to the European Convention on Human Rights (“the ECHR”) and
intends to incorporate the convention into domestic law.

* Carr-Briant [1943] KB 607.
*Under the 1889 Act.
**Under the 1906 Act.
¥ Under the 1916 Act.

38

Consultation Paper No 145, para 4.3.
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2.20

2.21

2.22

Agents

As we have seen,” the 1906 Act is concerned with the corruption of “agents”,
defined in the Act as including any person “employed by or acting for another”*
or any person serving under the Crown or any public body.” There has been
criticism about the uncertainty of the meaning of the word “agent”.

We drew attention to three main areas in which problems arise:

(1) the inapplicability of the presumption to agents (of public bodies) who are
not classifiable as employees (of public bodies);*”

(2) the inconsistency of the law as regards
(a) persons connected with agents,”
(b) persons who have been, or are to become, agents,* and
(c) purported agents;* and
(3) the uncertainty of the law as regards
(a) police officers,*
(b) judges,” and

(c) local councillors.”

The inapplicability of the presumption

We were concerned that the presumption of corruption under section 2 of the
1916 Act affects only employees of the Crown, Government department or public
body. The presumption, therefore, will not arise where the individual concerned is
an agent who cannot be classified as an employee. This category might include
employees of firms engaged in contracted-out work and private sector secondees
to Government departments. Our provisional view was that whatever view was
taken of the presumption it was clear that if it was to be retained, it should be
applied consistently.*

39

See paras 2.11 and 2.12 above.
1906 Act, s 1(2).
#1906 Act, s 1(3) and 1916 Act, ss 4(2), (3).

42

See para 2.22 below.

43

See para 2.23 below.

44

See para 2.24 below.

45

See para 2.25 below.

46

See para 2.26 below.

47

See para 2.27 below.

48

See para 2.28 below.

49

Consultation Paper No 145, para 4.8.
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2.24

2.25

Persons connected with agents

We also noted that whereas the 1889 Act does not require that the person being
tempted to act in breach of duty should also be the recipient of the bribe, the 1906
Act requires those roles to be played by the same person. So, under the 1889 Act,
in a transaction in which A pays a third party, D, who is distinct from B, the
member, officer or servant of a public body whose conduct is sought to be
influenced, D may be guilty of an offence if the receipt can be shown to have been
an “inducement to” or “reward for” or “otherwise on account of” B’s acting (or
refraining from acting) in his or her capacity as member, officer or servant of a
public body. Under the 1906 Act, on the other hand, in the circumstance where A
pays a third party, D, with a view to influencing or rewarding an agent, B, none of
the parties would be guilty. In this respect the 1906 Act is more limited than the
1889 Act, and, as a result, although third-party transactions involving those
associated with public bodies fall foul of the 1889 Act, the 1906 Act will not bite
on similar transactions in the private sector.

Persons who have been, or are to become, an agent

We drew attention to another example of the inconsistency between the 1889 and
1906 Acts: whereas the 1906 Act appears to require that the bribe be received by
the agent during the currency of the agency (or that the agreement to receive the
bribe should be during the currency of the agency), the 1889 Act applies to
circumstances in which the public officer is no longer in office at the time of receipt
of the bribe (or at the time of the agreement to receive the bribe) or has yet to
assume office.”

Purported agents

Where a person purports to be, but is not in fact, an agent it is doubtful whether
that person can be guilty if he or she obtains a corrupt payment.* Professor A T H
Smith has commented on the balance of the argument as to whether the law ought
to extend to “purported” agents:

It is unclear whether a person who merely purports to hold a public
office — as opposed to an actual office holder — might be guilty of the
offence by receiving a “bribe”. One view is that he does, but the
conclusion must be open to argument. It is outside the mischief at
which the offence, even at its broadest, seems to be aimed, since the
recipient of the bribe is in no sense in any position to exploit an office
that he does not actually hold. On the other hand, the person handing
over the bribe believes that recipient will be influenced by it and is in a
position to affect his affairs favourably, and the recipient knows that
this is his belief, and it might be said that this should suffice.”

*If, however, D passed A’s “bribe” on to B, both B and D would be guilty under the 1906
Act, since D would then be an offeror and B the recipient agent.

51

Consultation Paper No 145, para 4.10.
52

Consultation Paper No 145, para 4.11.
* AT H Smith, Property Offences (1994) pp 792-793, para 25-04 (footnotes omitted).
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2.26

2.27

2.28

2.29

2.30

Applicability of corruption laws to police officers, judges and local
councillors

It is uncertain whether a police officer is an agent for the purposes of the 1906
Act: an English case suggests that a police officer is a servant of the State™ but a
Scottish case decided that the police officer was held to be an agent of the Chief
Constable.”

Although it is an offence at common law to give a judge, magistrate or other
judicial officer any gift or reward intended to influence his or her behaviour,” it
appears that the statutory offence of corruption might not apply to judicial
officers.”” Any attempt to bribe a judicial officer may, of course, be dealt with
either as a contempt of court or an attempt to pervert the course of justice.

Local councillors are unlikely to be covered by the 1906 Act although they are
likely to fall within the common law of corruption and the 1889 Act.”

The meaning of “corruptly”

Each of the principal corruption Acts uses the term “corruptly” but its meaning is
by no means clear. In the consultation paper,” we set out the two competing
strands of judicial interpretation of “corruptly”: on the one hand, it describes an
act which the law forbids as tending to corrupt,” and on the other, a dishonest
intention to weaken the loyalty of an agent to his or her principal.”* We noted
Lanham’s conclusion that the authorities on this point are in “impressive

77 62

disarray”.

The reason why the cases are in this state is principally because of the approach of
the House of Lords in the leading case of Cooper v Slade® in which the majority
view was that “corruptly” meant “purposely doing an act which the law forbids as

77 64

intending to corrupt”.” Professor AT H Smith suggests that such an

33 65

interpretation would leave the word “devoid of any functional significance”.” In
other cases it has been suggested that the word “corruptly” was akin to an evil
mind,*” while it has also been suggested that the defendant must have dishonestly

** Fisher v Oldam Corporation [1930] 2 KB 364 (a civil case).
*  Graham v Hart 1908 SC (J) 26.
* See Gurney (1867) 10 Cox CC 550 and n 15 above.

57

Consultation Paper No 145, para 4.13.

58

Consultation Paper No 145, para 4.14.
* Consultation Paper No 145, paras 2.24 — 2.28, and para 5.65 below.

*® Cooper v Slade (1857) 6 HL Cas 746; 10 ER 1488, and Wellburn (1979) 69 Cr App R 254.
* Lindley [1957] Crim LR 321 and Callard [1967] Crim LR 236.

*®  Consultation Paper No 145, para 4.15.

* (1857) 6 HL Cas 746: 10 ER 1488.

* (1857) 6 HL Cas 746, 773; 10 ER 1488, at 1499 per Wills J.
® AT H Smith, op cit, para 25-26.

* Per Martin B in Bradford Election Case (No 2) (1869) 19 LT 723, 728.
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2.32

2.33

intended to weaken the loyalty of servants to their master and to transfer that
loyalty to himself or herself.®” In the consultation paper we provisionally agreed

37 68

with Lanham that *“the position in English law is hardly satisfactory”.

OUR PROVISIONAL CONCLUSION, THE RESPONSE ON CONSULTATION AND
OUR RECOMMENDATION

For all these reasons, we provisionally concluded in our consultation paper that the
law of corruption was in an unsatisfactory state and that the common law and
statutory offences of bribery should be re-stated in a modern statute.® The great
majority of those respondents who commented on this topic agreed with our
conclusions.

Of those who disagreed, the Financial Law Panel was concerned that the new
offence would have no practical effect if applied to the financial sector, which was
already subject to a substantial degree of regulation. Significantly, however, it did
not disagree with our view about the unsatisfactory state of the present law and the
difficulties that arise outside the financial sector. The Securities and Investments
Board (“the SIB”) did not think that the present law caused many difficulties but
conceded that there was an attraction in restating the common law and statutory
offences in a modern statute. We have reconsidered our provisional view. We have
received no arguments which persuade us that it is wrong.

We conclude that the present law is in an unsatisfactory state and we recommend
that the common law offence of bribery and statutory offences of
corruption should be replaced by a modern statute.

(Recommendation 1)

*" Lindley [1957] Crim LR 321, followed in Callard [1967] Crim LR 236.
** D Lanham, op cit, p 106.
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3.2
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3.5

3.6

PART Il
THE DISTINCTION BETWEEN PUBLIC
BODIES AND OTHERS

An important feature of the present law is the distinction between corruption
involving public and non-public bodies. As we explained in the consultation paper,
the shape of a reformed law of corruption will depend on whether this distinction
is to be retained or altered in any way."

In this part we will explain the significance of the present law and the reasons for
our provisional view that the distinction should be abolished. We will then consider
the responses and our final view.

THE SIGNIFICANCE OF THE DISTINCTION IN THE PRESENT LAW

The distinction is important in two main respects. First, the 1889 Act applies only
to corruption in public bodies. Second, under section 2 of the 1916 Act there is a
presumption of corruption in certain cases where a public body is concerned. A
third, less important, consequence is that there is a distinction between a person
serving under a public body and a person serving under a non-public body.

The 1889 Act

The 1889 Act only covers corruption in public bodies: the bribe must relate to the
conduct of a member, officer or servant of the public body. Although there is a
substantial overlap between the 1889 and 1906 Acts, the earlier Act has certain
advantages (for the prosecution) in relation to both the scope of the offences and
the penalties available on conviction.

The scope of the offences

THIRD PARTIES

The first advantage is that, whereas the 1906 Act affects only agents and does not
extend to third parties, the 1889 Act, in contrast, sets no limits on the category of
persons who may be charged with soliciting or receiving a bribe — it embraces not
only a member, officer, or servant of a public body but also any third party who
solicits or receives a bribe in respect of the conduct of a member, officer, or
servant of a public body. Therefore the 1889 Act, but not the 1906 Act, would
apply, for example, to a spouse of an employee of a public body who accepts a
bribe in return for persuading that employee to commit a breach of duty.

PEOPLE WHO HAVE BEEN, OR ARE TO BECOME, AGENTS

Secondly, the 1906 Act only applies to acts done by agents or people having
dealings with existing agents. In contrast, under the 1889 Act, it is possible to
prosecute although the agreement to receive the reward or receipt of the reward

1

Consultation Paper No 145, para 6.1.
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3.7

3.8

3.9

3.10

itself was not until after the relevant agency had terminated.” So if the person at
the time of the receipt of the reward or at the time he or she agreed to receive the
reward is not an agent — either because he or she has not taken office or has ceased
to take office — an offence may have been committed under the 1889 Act but not
under the 1906 Act.

Penalties

The powers of the court following conviction under the 1889 Act are far more
extensive than the penalties available under the 1906 Act. In addition to
imprisonment or a fine (or both), the court may, for example, order a defendant to
pay to the public body concerned the amount, or value of the gift, loan, fee or
reward received. The court may also disqualify the defendant from public office or
order his or her forfeiture of office.®

The presumption

The presumption under section 2 of the 1916 Act, which has the effect that any
money, gift or consideration is deemed to have been paid or given and received
corruptly as an inducement or a reward unless the contrary is proved, applies only
where the employer of the putative bribee or the body with which the putative
briber holds or seeks to hold a contract is the Crown, a Government department
or a public body. The presumption applies not only to the 1889 Act, which is itself
confined to public bodies, but also to the 1906 Act, which is not.

Clearly, it will often be of crucial importance to determine whether or not a
particular body is a public body as this will decide who bears the burden of proof
concerning what will often be the only live issue at the trial.

The distinction between a person serving under a public body and a
person serving under a non-public body

A further, somewhat theoretical, point is that a person serving under a public body
counts as an “agent” for the purpose of the 1916 Act’ whereas a person serving
under any other body is an agent only if employed by or acting for the body in
question. As we pointed out in the consultation paper® we found it hard to think of
any examples of a person who would be “serving under” a public body although
neither “employed by it nor “acting for” it — in which case the person would be
an agent within the definition of the 1906 Act, even without the extension in the
1916 Act. If such a case exists, the person in question is an “agent” within the
meaning of the Acts solely because the body under which he or she serves happens
to be a “public body”. In other words, whether or not a body is a public body is to
this extent relevant to the distinction between persons who are and are not
“agents” within the meaning of the Acts.

?  AndrewsWeatherfoil Ltd [1972] 1 WLR 118.
° 1889 Act, s 2. See para 7.30 below.

* 1916 Act, s 4(3).

Consultation Paper No 145, para 6.9.
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3.12
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THE DEFINITION OF A PUBLIC BODY
Under the 1889 Act, the phrase “public body” is defined as follows:

The expression “public body” means any council of a county or
county of a city or town, any council of a municipal borough, also any
board, commissioners, select vestry, or other body which has power to
act under and for the purposes of any Act relating to local government,
or the public health, or to poor law, or otherwise to administer money
raised by rates in pursuance of any public general Act, but does not
include any public body as above defined existing elsewhere than in
the United Kingdom.®

It has been said that the definition is “clearly ... confined to local authorities”.” It
consists of a list of various types of local authorities which existed when the 1889
Act was passed, but this list proved too restrictive since some public bodies were
not included.® Section 4(2) of the 1916 Act extended the term “public body” to
include “local and public authorities of all descriptions”. Regrettably, there have
been serious doubts as to what this means.

In Newbould® Winn J cast doubt on the effectiveness of the 1916 amendment by
holding that the National Coal Board was not a public body within the meaning of
section 4(2). However, this view was expressly overruled by the House of Lords in
DPP v Holly and Manners,” where it was held that the North Thames Gas Board
was a public body. That expression included

bodies which have public or statutory duties to perform and which
perform those duties and carry out their transactions for the benefit of
the public and not for private profit.*

Lord Edmund-Davies said it was difficult to imagine wording that could have been
wider than that of section 4(2)."

This decision appeared for a time to clarify matters. It became clear that a public
body need not be one established by statute. Thus the Criminal Injuries
Compensation Board, established by royal prerogative, was a public body within
the meaning of the Act™ because it had public duties to perform. The Holly test

° 1889 Act, s 7.
" Joy and Emmony (1974) 60 Cr App R 132, 133, per Judge Rigg.

°*  Eg, the Port of London Authority and the Water Board: see Lord Buckmaster LC in the
debate on what became s 4(2) of the 1916 Act (Hansard (HL) 19 December 1916, vol 23,
col 987).

° [1962] 2 QB 102.

' [1978] AC 43.

" [1978] AC 43, 53, per Lord Diplock.
1 [i978)] AC 43, 54, citing with approval the words of Judge Rigg in Joy and Emmony (see n 7
above).

*  See generally J F Garner, “Public Bodies” (1977) 121 SJ] 785. Other examples of public
bodies cited in this article were the British Gas Council, the British Airways Board, the
National Coal Board and the Post Office.

" See R v Criminal Injuries Compensation Board, ex p Lain [1967] 2 QB 864.
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was simple: did the body carry out its business for the benefit of the public, or for
private profit?

The Local Government and Housing Act 1989 amendment

The concept of a public body will be further widened if paragraph 3 of Schedule
11 to the Local Government and Housing Act 1989 comes into force.” That
provision adds the following words to section 4(2) of the 1916 Act:

. and companies which, in accordance with Part V of the Local
Government and Housing Act 1989, are under the control of one or
more local authorities.

Section 68 of the same Act defines a company “under the control of” a local
authority. Limited companies which are subsidiaries of local authorities, or the
majority of whose shares are owned or controlled by a local authority, will
themselves be “public bodies” within 